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 1.  TIME:  9:00   CASE#: MSC15-01760 
CASE NAME: WALKER VS. WEST WIND DRIVE-IN 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY SYUFY ENTERPRISES, LP 
* TENTATIVE RULING: * 
 

Defendant Syufy Enterprises, LP files this motion for summary judgment.  As captioned, 
the motion is facially defective because it would not dispose of the entire action and result in 
entry of judgment in the case.  In the interest of justice, however (and bearing in mind the 
proximity of the trial date), the Court will treat the motion as one for summary adjudication as to 
the first cause of action for premises liability and the third cause of action for negligence.  
The parties have supported, opposed, and briefed the motion as if it were a motion for 
summary adjudication. 

 The motion is denied.  The present motion rests entirely on what is asserted to be a 
release agreement found in the original contract between the parties.  The Court holds, as a 
matter of law, that the purported release language is not a release of claims as between these 
two parties, but rather an indemnification provision as to any third-party claims brought against 
Syufy due to Walker’s use of Syufy’s facilities. 

 This case arises from a swap meet occurring on premises owned by defendant Syufy.  
Plaintiff Walker purchased a vendor ticket, an agreement entitling her to sell goods at the swap 
meet.  The challenged counts assert liability for negligence and premises liability, arising from 
Walker’s injury allegedly caused by catching her foot in a pothole on the premises. 

 The provision at issue is found on the back of the vendor ticket.  It reads: 

 VENDOR AGREES TO HOLD HARMLESS THE WEST WIND PUBLIC MARKETS, ITS 
 AFFILIATES AND ITS AGENTS FROM ANY CLAIMS, DEMANDS, OR CAUSES OF 
 ACTION ARISING ON OR AS A RESULT OF VENDORS’ USE OF SPACE OR WEST 
 WIND PUBLIC MARKET GROUNDS. 

See Crane Decl., Exhibit A.  Syufy contends that this language constitutes an exculpatory 
release of liability, shielding Syufy from any liability to Walker for any claim due to Syufy’s 
negligence.  (It is undisputed that the reference to “West Wind Public Markets” refers to the 
defendant here.) 

 The law requires that exculpatory clauses must be strictly construed against the 
assertedly released party.  E.g., Queen Villas Homeowners Assn. v. TCB Property Management 
(2007) 149 Cal.App.4th 1, 5-6, and cases there cited.  The release must be “clear, 
unambiguous, and explicit, and … it must express an agreement not to hold the released party 
liable for negligence.”  Id. (internal quotes and citations omitted).  Moreover, (as Syufy argues), 
because no one offers any extrinsic evidence as to the parties’ contractual intentions, the proper 
construction of this contract language is a question of law for the Court.  E.g., Paralift v. 
Superior Court (1993) 23 Cal.App.4th 748, 754; Benedek v. PLC Santa Monica (2002) 104 
Cal.App.4th 1351, 1356. 

 The key here is whether the term “hold harmless” operates to release Syufy’s liability to 
Walker, as opposed to only indemnifying Syufy against third-party claims arising from Walker’s 
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activities.  The phrase “hold harmless” is often used in provisions that expressly provide for a 
release of bilateral claims (using the word “release” or with similar clarity).  No such express 
provision is found here, however.  The absence of such language is not automatically fatal to 
Syufy’s position; the law does not require any particular magic wording.  But the absence of 
such express and clear language makes it much harder for Syufy to show that the language 
here is “clear, unambiguous, and explicit” in “express[ing] an agreement not to hold the released 
party liable for negligence.”  Queen Villas, 149 Cal.App.4th at 5-6. 

On its face, the language here is most naturally read as referring to third-party claims.  
The words that the vendor will “hold harmless”, by themselves, do not naturally lend themselves 
to a meaning that it is the vendor’s own claims against Syufy are to be held harmless.  That is 
particularly true when, as here, the contract is not between two commercially and legally 
sophisticated parties, but between a commercial enterprise and a consumer of swap-meet 
space.  Lawyers and landlords might be expected to understand that “hold harmless” is a 
release, but most people would not read it that way. 

 Indeed, if Syufy’s interpretation of this language is accepted, it threatens to make the 
entire contract absurd, if not illusory.  Unlike a typical express release (limited to specific claims 
such as negligence or premises liability), this clause (as read by Syufy) would release it from 
“any claims, demands, or causes of action” that Walker might have.  What if Syufy, having 
contracted to provide Walker with a vending booth, had simply reneged and barred her from the 
premises?  What if its employees had brazenly stolen or destroyed Walker’s inventory?  Syufy 
presumably does not contend that the language at issue would release it from claims for that 
kind of conduct.  But there is nothing in the language that would exclude such a release, if the 
provision operates as a release.  See Queen Villas, 149 Cal.App.4th at 8 (noting a similar 
reductio ad absurdum). 

 Case law on this issue is sparse, but convincing.  Queen Villas concluded that a similar 
contract clause, including “hold harmless” language but not otherwise referring to any form of 
release, operated only as a form of indemnification provision, not as a release of the 
indemnifying party’s own claims against the protected party.  The court there noted that it had 
found only one other case construing similar language, namely Rooz v. Kimmel (1997) 55 
Cal.App.4th 573, which came out the other way.  Queen Villas, however, convincingly set Rooz 
aside as arising from its own very complicated facts, as between two sophisticated parties. 

 Accordingly, the Court holds that the language at issue here does not constitute a 
release by Walker of Syufy’s potential liability in this case. 

 While the Court need not reach the issue, it appears that there might also be at least a 
triable issue of fact as to whether the release language was sufficiently readable and prominent 
to warrant enforcement.  See generally Bennett v. US Cycling Federation (1987) 193 
Cal.App.3d 1495. 

 Bulgucheva Decl., Exhibit C:  Sustained – foundation, authentication 

 Bulgucheva Decl., Exhibit A (Walker Depo. 195:18-21):  Sustained – statement of 
counsel is not evidence 
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 2.  TIME:  9:00   CASE#: MSC15-01908 
CASE NAME: DOE VS. SAN RAMON VALLEY USD 
HEARING ON MOTION TO COMPEL PRODUCTION OF UN-REDACTED VERSIONS 
FILED BY JOHN DOE 
* TENTATIVE RULING: * 
 
Appearance required so that the documents in question can be examined in chambers. 
 

  

 3.  TIME:  9:00   CASE#: MSC15-01952 
CASE NAME: FRANK McGUIRE VS. THOMAS BRENKLE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY SOLANO PACIFIC CORPORATION, ROD S. NUBLA 
* TENTATIVE RULING: * 
 

Defendants Solano Pacific Corp. (dba Coldwell Banker Solano Pacific) and Ron Nubla 

(collectively, “Solano Pacific”) demur to both of the counts in plaintiffs’ First Amended Complaint 

(FAC) that are pleaded against the demurring defendants – Count 14, for violation of Civil Code 

§ 1102; and Count 16, for fraud.  The demurrer to Counts 14 and 16 is sustained, with leave 

to amend. 

This case arises from a real estate purchase in which plaintiffs were the purchasers, and 

Solano Pacific was the selling broker.  Plaintiffs allege that several serious problems have come 

to light concerning the property – disputes with a neighboring landowner as to the boundary line 

and ownership of certain out-buildings; that neighbor’s cutoff of water to the property; and the 

absence of a water tank.  In these counts, plaintiffs seek under various legal labels to hold 

Solano Pacific responsible for concealing or not disclosing these problems before the sale. 

At the outset, Solano Pacific requests that the Court take judicial notice of certain 

deposition testimony of one of the plaintiffs in support of the demurrer.  While it is true that an 

opponent’s deposition testimony may be adduced at the demurrer stage in some limited 

circumstances, the testimony proffered here is of no value in deciding this demurrer.  The 

testimony has to do with the state of knowledge or ignorance of one of the plaintiffs, but only as 

to matters that would be in the knowledge of the defendants.  “Not as far as I know” is not the 

same thing as “definitely not true”.  The testimony also purports to show that the plaintiff did not 

discuss a certain key topic with defendant Nubla; but since the substance of the claims here is 

nondisclosure, that is neither here nor there.  None of this, if judicially noticed, would help 

Solano Pacific at the pleading stage.  If this testimony is to be adduced as fatal admissions, that 

must occur at the summary judgment or trial stages, where they may be met by appropriate 

counter-evidence (as plaintiffs have attempted to do with their own judicial notice proffer, 

improperly but understandably).  The requests of both sides for judicial notice are denied. 

Count 14 raises the basic question of whether Civil Code § 1102 creates a duty on the 

part of the selling broker to disclose relevant facts concerning the property.  It does not. 
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First, § 1102 in itself imposes no duties on anyone; the section simply defines the scope 

of transactions to which the duties laid out in Article 1.5 (§§ 1102 et seq.) apply.  The relevant 

duty of disclosure is in § 1102.3, requiring that “the transferor of any real property subject to this 

article shall deliver” the transfer disclosure statement (TDS) laid out in § 1102.6 (emphasis 

added).  Neither that section nor any other in Article 1.5 imposes any affirmative duty of 

disclosure on the selling broker.  Plaintiffs point to § 1102.12, stating that when there are two or 

more brokers in a transaction, it is the duty of the selling broker to deliver the TDS.  That is a 

logistical clarification, preventing a proverbial “Alphonse and Gaston” miscommunication where 

each broker relies on the other to deliver the TDS.  But it imposes no duty on the delivering 

broker to guarantee or ensure the accuracy or completeness of the TDS.  Indeed, if it did so, it 

would create the anomaly that a selling broker has a duty of accuracy with respect to the TDS 

when there are two brokers in the sale, but no such duty when there is only one broker – since, 

by its own terms, § 1102.12 applies only when there is more than one broker. 

Plaintiffs argue that the duty of the selling broker is to deliver a complete TDS, and that 

the nondisclosures they allege here render the TDS incomplete.  Section 1102.12 does not use 

the word “complete”.  Even if it did, there is no plausible indication that this duty of delivery was 

intended to imply a duty on the selling broker to guarantee the accuracy and completeness of 

the TDS.  Plaintiffs argue that the duty of delivery could not be fulfilled by delivering, say, a TDS 

blank but for the signatures.  Perhaps not, as that would not really be a meaningful delivery of a 

TDS at all; but that does not make the broker a guarantor of the accuracy and completeness of 

a facially complete TDS. 

Plaintiffs point to § 1102.1(a) as imposing the disclosure duties of a transferor onto the 

selling broker as well.  In relevant part, it states:  “The Legislature intended the statement to be 

used by transferors making disclosures required under this article and by agents making 

disclosures required by Section 2079 on the agent's portion of the real estate disclosure 

statement, in transfers subject to this article.”  Contrary to plaintiffs’ argument, this language 

actually draws a sharp distinction between the transferor’s duties and the broker’s duties, 

excluding the latter from § 1102 et seq.  This section clarifies that the TDS required in § 1102.6 

serves two distinct disclosure purposes.  First, it is the documentary vehicle by which the 

transferor is to make the “disclosures required under this article” (e.g., § 1102.6).  And second, 

the “agent’s portion of the real estate disclosure statement” is the vehicle by which the selling 

broker is to make the disclosures “required by Section 2079”.  Thus, the respective TDS 

disclosure duties of the transferor and the selling broker come from completely different 

statutory sources – one from §§ 1102 et seq., and the other from § 2079. 

Although the FAC does not mention § 2079, both sides here go on to address whether 

Count 14 alleges facts that would state a claim under that section.  In the Court’s view, they do 

not, at least not as presently pleaded.  Section 2079 requires the selling broker “to conduct a 

reasonably competent and diligent visual inspection of the property offered for sale and to 

disclose to [the] prospective purchaser all facts materially affecting the value or desirability of 

the property that an investigation would reveal”.  On its face, this is limited to a “visual 

inspection”, and hence would reach only issues concerning the physical state of the property.  

Nothing in this section could address non-physical problems, such as boundary disputes, water 
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cutoffs, or defects in title.  The only nondisclosure alleged here that has to do with the physical 

state of the property is the absence of a water tank.  But § 2079.3 clarifies that the required 

inspection does not extend to inaccessible areas.  The FAC does not allege, and it is not 

obvious, that a reasonably diligent visual inspection of the property would have turned up the 

absence of a water tank. 

Does this mean that if a selling broker who actually knows – or should know – that the 

neighbor claims a third of the property, the broker has no duty at all to disclose that fact?  Not 

necessarily.  Section 1102.1(b) is clear that Article 1.5 discusses only the duties of the parties 

with respect to the TDS, and that it is not intended to cut off any other legal duties of disclosure 

that might otherwise exist.  “The Legislature did not intend to affect the existing obligations of 

the parties to a real estate contract, or their agents, to disclose any fact materially affecting the 

value and desirability of the property….”  And indeed, plaintiffs seek to assert exactly such a 

nonstatutory disclosure duty in Count 16.  Today’s holding is only that Count 14 alleges 

no breach of any duty on Solano Pacific’s part under § 1102 and its following sections, nor 

under § 2079. 

Turning to Count 16:  Solano Pacific asserts that the fraud count fails to allege its 

supporting facts with sufficient specificity.  It identifies no particular shortcoming in detail, 

however.  The factual allegations supporting this Count are sufficiently detailed. 

The allegations, however, are muddled and inconsistent as to what exactly plaintiffs are 

alleging as to the character of Solano Pacific’s allegedly tortious nondisclosures.  Paragraph 

101 of the FAC alleges on information and belief that Solano Pacific “either knew and 

deliberately concealed the true facts regarding the McGuires’ Property, or failed to make any 

reasonable investigation to determine the true facts”.  Which is it – did they know the true facts, 

or did they not know the true facts?  Actual knowledge and intentional concealment may support 

a fraud claim.  Culpable ignorance, through failure to make sufficient investigation, may support 

some other cause of action (though so far plaintiffs have not identified any other legal basis for 

such a duty); but it does not constitute fraud.  Plaintiffs may plead both of these hypotheses in 

the alternative, perhaps in separate counts.  But to plead that “maybe Solano Pacific didn’t 

know” is to give away a claim for actual fraud. 

Additionally, Solano Pacific argues that both of these counts are fatally uncertain 

because they do not identify which particular defendant is alleged to have committed which 

particular acts or omissions.  But there are only two defendants on these counts (Does aside), 

namely Solano Pacific Corp. and its employee Nubla, through which the employer acted in all 

relevant respects.  The argument is frivolous. 
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 4.  TIME:  9:00   CASE#: MSC15-01952 
CASE NAME: FRANK McGUIRE VS. THOMAS BRENKLE 
HEARING ON MOTION TO STRIKE 
FILED BY SOLANO PACIFIC CORPORATION, ROD S. NUBLA 
* TENTATIVE RULING: * 
 
Solano Pacific moves to strike plaintiffs’ punitive damages prayer relating to Count 16.  Because 
the Court is sustaining the demurrer to Count 16, the punitive damages prayer pertaining thereto 
necessarily falls with it.  But again, plaintiffs may seek to plead such a prayer by way of 
amendment, if they can. 
 

  

 5.  TIME:  9:00   CASE#: MSC15-01952 
CASE NAME: FRANK McGUIRE VS. THOMAS BRENKLE 
HEARING ON OSC RE: WHY $350.00 SANCTIONS SHOULD NOT BE IMPOSED 
AS TO KENNETH PREGLER FOR FTA ON 3/1/17 
* TENTATIVE RULING: * 
 
Appearance required; CourtCall acceptable. 
 

  

 6.  TIME:  9:00   CASE#: MSC15-01952 
CASE NAME: FRANK McGUIRE VS. THOMAS BRENKLE 
HEARING ON OSC RE: WHY $350.00 SANCTIONS SHOULD NOT BE IMPOSED 
AS TO ATTY. MICHAEL L. SMITH FOR FTA ON 3/1/17 
* TENTATIVE RULING: * 
 
Appearance required; CourtCall acceptable. 
 

  

 7.  TIME:  9:00   CASE#: MSC15-01952 
CASE NAME: FRANK McGUIRE VS. THOMAS BRENKLE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearance required; CourtCall acceptable. 
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 8.  TIME:  9:00   CASE#: MSC16-00109 
CASE NAME: R. MITCHELL VS. MALDONADO 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Minor’s compromise is approved. 
 

  

 9.  TIME:  9:00   CASE#: MSC16-00732 
CASE NAME: BOWER VS. POPE 
HEARING ON MOTION FOR ENFORCEMENT OF SETTLEMENT 
FILED BY RON BOWER 
* TENTATIVE RULING: * 
 
Motion for entry of judgment on settlement is granted. 
 

  

10.  TIME:  9:00   CASE#: MSC16-01010 
CASE NAME: ORTIZ VS. ESTATE OF RICHARD HUMPAL 
HEARING ON MOTION FOR EVIDENTIARY HEARING & JUDGMENT QUIETING TITLE 
FILED BY JANET ORTIZ 
* TENTATIVE RULING: * 
 
Appear. An appearance by CourtCall is acceptable. The Court intends to conduct a case 

management conference at 9:00 a.m. on May 12, 2017 to solicit the parties’ views on any 

evidentiary hearing to be held. Among the issues the Court would like to discuss: (1) how long 

the parties anticipate an evidentiary hearing will take; (2) the parties’ preferred date(s) for the 

hearing to take place; (3) the issues on which the parties intend to present evidence; (4) the 

identity of the witness(es) the parties intend to present and the general topics those witnesses 

will testify regarding; (5) a general description of any documentary evidence the parties intend to 

submit; (6) whether the parties have met and conferred to determine if any of the disputed 

issues can be resolved by stipulation; and (7) whether the case may benefit from involvement of 

a Settlement Mentor. 
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11.  TIME:  9:00   CASE#: MSC16-01170 
CASE NAME: MOORE VS. NIEUWBOER-THORNSON 
HEARING ON MOTION TO COMPEL ANSWERS TO FORM INTERROGATORIES 
FILED BY NANCY NIEUWBOER-THORNTON 
* TENTATIVE RULING: * 
 
Case is pending mediation.  The motion is continued to June 30, 2017 at 9:00 a.m. That will also 
serve as a further Case Management Conference. 
 

  

12.  TIME:  9:00   CASE#: MSC16-01170 
CASE NAME: MOORE VS. NIEUWBOER-THORNSON 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Case is pending mediation.  The motion is continued to June 30, 2017 at 9:00 a.m. That will also 
serve as a further Case Management Conference. 
 

  

13.  TIME:  9:00   CASE#: MSC16-01479 
CASE NAME: ROSE VS. CITY OF PITTSBURG 
HEARING ON MOTION TO COMPEL ANSWERS TO FORM INTERROGATORIES 
FILED BY ROBERTO PEREZ 
* TENTATIVE RULING: * 
 
The amended motion to compel is taken off calendar due to noncompliance with CRC 3.1110(f) 
and Local Rule 3.42 concerning tabbing of exhibits.  Defendant may refile the motion with 
proper tabs and obtain a new hearing date. 
 

  

14.  TIME:  9:00   CASE#: MSC16-02179 
CASE NAME: RUSSELL VS. SAL'S CIGARETTE & SMOKE SHOP 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY SAL'S CIGARETTE & SMOKE SHOP 
* TENTATIVE RULING: * 
 

Defendant Sal’s Cigarette & Smoke Shop’s demurrer to the first amended complaint is 

overruled. Defendant shall file and serve an answer by May 26, 2017.  

Defendant Sal’s Cigarette & Smoke Shop (“Defendant”) has demurred to Plaintiff’s claim 

for premises liability based on the failure to state a claim and on uncertainty. In the 

memorandum of points and authorities, Defendant limits its argument to uncertainty.  
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Defendant’s meet and confer declaration is not proper under Code of Civil Procedure 

§430.41. Defendant’s attorney does not state if the parties met and conferred in person or on 

the telephone as required by the statute. The Court takes section 430.41 seriously and expects 

the parties to fully comply with section 430.41 in the future.  

“[D]emurrers for uncertainty are disfavored. We strictly construe such demurrers 

because ambiguities can reasonably be clarified under modern rules of discovery. [Citation.]” 

(Lickiss v. Financial Industry Regulatory Authority (2012) 208 Cal.App.4th 1125, 1135.) Here, 

paragraph 15 of the first amended complaint alleges that plaintiff was injured when she tripped 

over boxes that were left in the entryway to the premises. These allegations are sufficiently 

certain for the complaint.  

As noted above, Defendant did not argue that Plaintiff failed to state a claim in its moving 

memorandum and therefore the Court will not consider whether the allegations are sufficient to 

state a claim.   

Finally, Defendant argues that Plaintiff should be required to verify her complaint. 

Defendant has cited no authority that states a plaintiff in a premises liability case is required to 

verify her complaint and therefore, this request is denied.  

For the reasons stated above, the demurrer is overruled. 

 

  

15.  TIME:  9:00   CASE#: MSC16-02429 
CASE NAME: FONTENO VS MOSS 
HEARING ON DEMURRER TO COMPLAINT of FONTENO 
FILED BY MOSS AND MURPHY, GLEN L. MOSS 
* TENTATIVE RULING: * 
 
Defendants’ demurrer to the complaint is overruled.  Defendants shall file and serve an answer 

by May 26, 2017. 

This demurrer rests largely on a substantial volume of documents attached to the moving 

papers, arising from the underlying predecessor litigation.  Defendants seek to adduce those 

documents at the demurrer stage on the basis that they are judicially noticeable.  It may be 

technically debatable whether an attorney declaration attesting to copies of the documents is a 

proper way to present them for judicial notice.  The Court will not reject them on that basis at 

this point, however.  As I will discuss, even if the proffered documents are accepted as judicially 

noticeable, they are insufficient to support the demurrer. 

Defendants argue that all of these claims are barred by the one-year statute of limitations for 

attorney malpractice actions, Code of Civil Procedure § 340.6(a).  It does appear that all of 

these counts rest on allegations of “wrongful act[s] or omission[s], other than for actual fraud, 

arising in the performance of professional services” by an attorney, and that they are therefore 
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subject to the one-year limitations period of § 340.6(a).  See generally Lee v. Hanley (2015) 61 

Cal.4th 1225.  As defendants acknowledge, however, limitations are tolled while the attorney 

continues to represent the plaintiffs regarding the same subject matter.  The complaint alleges 

that defendants’ representation of plaintiffs continued until May 31, 2016.  This action was filed 

on December 22, 2016, well within a year from that date.  Defendants argue that the Court can 

ascertain from judicially noticeable sources that their representation of plaintiffs actually 

terminated in July 2015.  There is nothing in those papers, however that unequivocally 

establishes whether or not defendants were still being consulted or engaged in any relevant 

respect after July 2015.  “In order for the bar [of limitations] to be raised by demurrer, the defect 

must clearly and affirmatively appear on the face of the complaint; it is not enough that the 

complaint shows that the action may be barred.”  Lee, 61 Cal.4th at 1232 (citations omitted).  

The same would be true of any reliance on judicial notice to support a demurrer based 

on limitations. 

Turning to defendants’ substantive arguments:  They do not contest that the complaint’s 

allegations, taken on their own, are sufficient to plead a claim for attorney malpractice (Count 1).  

They contend, however, that a volume of attached documents relating to the underlying 

representation necessarily show the absence of any negligent acts, and the absence of any 

damages to plaintiffs caused thereby.  That all may or may not be true when the facts are 

brought out in full; but the Court cannot conclude so only from a selective culling of some court 

documents, without full exposition of the entire course of representation and the context of 

particular events.  Defendants’ demurrer brief reads more like a motion for summary judgment 

or a post-trial brief than a demurrer. 

Count 2 is pleaded for breach of contract.  Defendants argue that this count is defective 

because it lacks any allegation of a “specific promise or specific guarantee”.  That is a selective 

reading of the complaint, but it would not support this demurrer even if it were so.  As 

defendants can hardly deny, they owed a contractual duty to plaintiffs to represent them 

diligently and non-negligently.  If they committed any attorney malpractice, that would breach 

this duty. 

Count 3 asserts a claim for elder abuse under Welfare and Institutions Code § 15610.30.  

Defendants’ attack on this count reads it too broadly.  As pleaded, the allegation under this 

count is simply one of fee gouging – “the taking of Plaintiffs’ money for services never rendered 

and for charging them sums for an appeal which were never contracted for”, Complaint par. 25.  

The latter part of this may or may not be a valid point for plaintiffs; if appellate services were 

in fact requested, provided, and accepted, it would not necessarily matter that the original 

retainer agreement did not mention them.  But false billing and fee overcharging could 

constitute financial abuse of elders, especially if (as alleged) they are combined with coercive 

collection practices. 

Finally, Count 4 alleges a claim for intentional infliction of emotional abuse.  Defendants cite 
authority to the effect that emotional-distress damages are not available on attorney malpractice 
claims.  The cases cited, however, have to do with whether such damages are available for 
claims sounding in negligence – as an ordinary attorney malpractice claim usually does.  
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Count 4, by contrast, asserts a claim for intentional infliction.  It would be anomalous indeed if 
emotional distress damages were not available on a claim for the tort of intentional infliction of 
emotional distress.  Defendants’ demurrer does not separately argue that plaintiffs have not 
sufficiently alleged the kind of outrageous conduct required for this tort, a point that may not be 
well suited to disposition at the demurrer stage. 
 

  

16.  TIME:  9:00   CASE#: MSC16-02429 
CASE NAME: FONTENO VS MOSS 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The case management conference is continued to September 5, 2017 at 9:00 a.m. 
 

  

17.  TIME:  9:00   CASE#: MSL06-06599 
CASE NAME: RUBENSTEIN VS. WESTBROOK 
HEARING ON MOTION TO VACATE ENTRY OF SATISFACTION OF JUDGMENT 
FILED BY RONALD A. RUBENSTEIN 
* TENTATIVE RULING: * 
 
The motion to vacate entry of satisfaction of judgment is granted. 
 

  

18.  TIME:  9:00   CASE#: MSL15-02842 
CASE NAME: PADILLA VS. TINSLEY 
HEARING ON MOTION FOR ATTORNEY FEES AND COSTS 
FILED BY GEORGE PADILLA 
* TENTATIVE RULING: * 
 
The motion for attorney’s fees is denied.  The claim for fees rests entirely on what plaintiff 
asserts to be a contractual attorney fee provision in the parties’ original contract.  The cited 
provision, however, is not an agreement between these parties that the prevailing party will 
collect attorney’s fees.  Rather, it is merely a warning to the customer of the potential effect of a 
mechanic’s lien.  Conceivably, that lien might include a substantive claim for attorney fees, 
particularly in past years before the courts disapproved of such a practice.  Thus, the statement 
that “any attorney’s fees and/or court costs will be included in the claim” is best understood as 
meaning that if the lienor is awarded any attorney fees and/or court costs, those fees and costs 
would be included in the amount of the lien.  It is a warning as to the potential scope of a lien, 
not the creation of a substantive entitlement. 
 
This reading of the warning is strongly reinforced by looking at the overall scope and tenor of the 
mechanic’s lien warning.  It is true that a mechanic’s lien may be filed by the principal contractor 
who enters into the contract with the customer.  That, however, is not the principal thrust of the 
warning.  The main point made in the warning is that such a mechanic’s lien might be filed not 
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only by the contractor who is a party to the contract, but also by any “subcontractor, laborer, 
supplier or other person who helps improve your property”.  This is so “even if you have paid 
your contractor in full, if the subcontractor, laborer, or supplier remains unpaid.”  If (as plaintiff 
argues) this provision is not merely a warning of potential scope of a lien, but rather the creation 
of a substantive contract right to collect attorney fees, then this warning would purport to entitle 
non-parties to the contract – subcontractors, laborers, and suppliers – to their fees.  And 
pursuant to Civil Code § 1717, if they were contractually entitled to collect fees when they 
prevailed, they could be liable for fees if they did not prevail.  None of this is a reasonable 
reading of the mechanic’s lien warning.  It cannot be fairly said that this contract provision put 
defendants on notice that they would be liable under the contract for attorney fees. 
 
Plaintiff’s judicial estoppel argument is unconvincing.  This precise theory has been rejected by 

nearly all the case law, and for good reason.  “The mere allegation in a complaint that the 

plaintiff is entitled to receive attorney fees does not provide a sufficient basis for awarding them 

to the opposing party if the plaintiff does not prevail.”  Sessions Payroll Management v. Noble 

Construction (2000) 84 Cal.App.4th 671, 681-82; accord, e.g., Leach v. Home Savings & Loan 

(1986) 185 Cal.App.3d 1295, 1306-07; Blickman Turkus v. MF Downtown Sunnyvale (2008) 162 

Cal.App.4th 858, 898-901.  Padilla cites a contrary case, namely International Billing Services v. 

Emigh (2000) 84 Cal.App.4th 1175.  But as the Blickman case noted, the same court that 

decided International Billing largely repudiated this portion of it in M. Perez Co. v. Base Camp 

Condominiums Assn. (2003) 111 Cal.App.4th 456, 468-70.  The latter court noted, among other 

things, that judicial estoppel requires not only that the estopped party asserted the inconsistent 

position, but that it must have prevailed on that assertion. 

 

  

19.  TIME:  9:00   CASE#: MSL15-02842 
CASE NAME: PADILLA VS. TINSLEY 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
As the case is resolved, no case management is needed. 
 

  

20.  TIME:  9:00   CASE#: MSN16-2090 
CASE NAME: IN RE 2611 SAKLAN INDIAN DRIVE 
HEARING ON MOTION FOR NEW TRIAL 
FILED BY REBECCA M. LONGACRE, et al. 
* TENTATIVE RULING: * 
 
The motion for new trial is denied because the jurisdictional time has expired during which it 
must be heard and can be acted on.  Under Code of Civil Procedure § 660, “the power of the 
court to rule on a motion for a new trial shall expire 60 days from and after the mailing of notice 
of entry of judgment by the clerk of the court pursuant to Section 664.5….”  In this case, the 
notice of entry of judgment was mailed on February 16, 2017.  An amended judgment was 
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entered thereafter; notice of entry of the amended judgment was mailed on February 24, 2017.  
Sixty days from the latter date was April 25, 2017.  After that date, the Court is without 
jurisdiction to rule on the motion for new trial, which is deemed denied by operation of law. 
 

  

21.  TIME: 10:00   CASE#: MSC12-02000 
CASE NAME: HOSPODKA VS. J. ROCKCLIFF, INC. 
JURY TRIAL - LONG CAUSE / 15 DAY(S) 
* TENTATIVE RULING: * 
 
Date has been vacated due to settlement. 
 

  

22.  TIME: 10:00   CASE#: MSN17-0530 
CASE NAME: JOSEPH AZEVEDO VS. CITY OF PITTSBURG 
HEARING ON PETITION FOR RELIEF GOVERNMENT CODE 946.6 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed petition for relief from the six-month deadline pursuant to Government 
Code § 946.6 is granted. 
 

 

23.  TIME: 9:01   CASE#: MS17-0058 
CASE NAME: U.S. BANK VS. VASQUEZ 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY U.S. BANK NATIONAL ASSOCIATION 
* TENTATIVE RULING: * 
 
The motion for summary judgment is denied without prejudice, as there is no proof in the file 
that the motion was served. 
 

  

 


